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EXAM #LPP100104

LAW AND PUBLIC POLICY COMPREHENSIVE EXAM

October 1, 2004

Instructions: Answer one question from Section A and one question from Section B.


SECTION A: LAW

Question 1:

Reports of my death, Mark Twain once remarked, are premature.  Reversing this, one might contend that reports based on the Court’s ruling in Dickerson v. U.S. of Miranda’s continuing vitality were premature.  Now that the Court has explained the implications of Dickerson in Seibert and Patane, it is clear that Miranda now amounts only to a formulaic, and largely irrelevant, ritual in the American law of confessions.  Is this so?    


Question 2:

Comment on the following: 

American criminal procedure would be substantially improved if it were the product of legislative choice rather than Supreme Court ruling.  As matters now stand, legislatures can adopt codes of criminal procedure, but these codes can be overruled by judicial interpretation of the Constitution.  If the doctrine of judicial supremacy were set aside for American criminal procedure, the codes enacted by legislatures would be final, thus making uniformity possible in the administration of criminal justice and also allowing for democratic decision making about key issues such as the exclusion of physical evidence, confessions, and jury trials.


SECTION B: PUBLIC POLICY
Question 1:

Public policy in American criminal justice, it could be argued, suffers from policy makers’ lack of concern with the root causes of crime.  If policy makers were to take into account the findings of criminologists about why crime occurs, they could better formulate programs that control crime.  Public policy agnosticism about this issue has thus come at a high price: it has meant that crime-fighting measures have not been properly attuned to the very behavior they are supposed to address.

Consider this argument by examining at least two positivist criminological theories.  If you wish, you may refer to nonpositivist theories as well; however, you must discuss at least two positivist theories.

Question 2:

There are times when emergencies require the subordination of civil liberties to national survival.  The question, it could be argued, is not whether this is such a time but rather how much and what kind of subordination is required.  Just as Lincoln went too far during the Civil War in his disregard for civil liberties, it could be argued, the Bush administration has gone too far now.  

Comment on this question by developing a criterion that guides policy makers in determining when and exactly how civil liberties should be cast aside in the course of national emergencies.  Your criterion should also provide guidance as to when they can be restored.   

In commenting on your criterion, you should also note whether it is historically relative to given circumstances.  In particular, do you think that policy makers should be more concerned about civil liberties today than they were during, say, the Civil War and the two world wars?  Or do you think instead that no intelligible comparison of eras is possible—that the issues posed by terrorism are fundamentally different in nature from those raised by earlier national emergencies?  

