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Tentative title:
“Addressing Ethnic Profiling and Discrimination in Policing in Europe”

· Overview:
The project will work through a civil society-law enforcement collaboration to address the problem of ethnic profiling by European police by supporting data gathering systems that will develop the foundation for sound public policy.  Preparatory research will examine EU and national law and practice on race data collection and data protection, and national laws governing police practices in a cross section of EU countries.  A preparatory meeting with civil society and police partners will develop a methodology for measuring ethnic profiling practices to be applied in selected countries.  Results will be disseminated in each country and regionally in an advocacy effort to set out and promote best practices in policing minority communities in a manner consistent with European data protection and privacy standards.  

· Country: [Country/Countries - type the countries concerned.]

Spain / Catalunya

Latvia 

Bulgaria

Hungary 

Greece

· Dates/Duration Start:  September 2004  to End:  July 2006.    
· Project Partners: 
Bulgaria:  Bulgarian Helsinki Committee  

Greece:  Greek Helsinki Committee

Hungary:  Hungarian Helsinki Committee 

Latvia:  Providus 

Spain / Catalunya:  Escola de Policia de Catalunya

· Context/Rationale:  [Indicate the needs and opportunities including consideration of the legal, political, civil society and donor context?  Also, why is OSJI doing this project?]
Although allegations of ethnic profiling proliferate in many European countries, a widespread absence of relevant data has complicated the task of documenting the problem with any precision. This project aims to generate reliable data through civil society-law enforcement collaboration as a foundation for developing sound public policy.  

Scope of the problem of ethnic profiling

There is ample evidence of racism in policing and criminal justice across Europe.  Cases of police brutality are regularly documented by official and civil society organizations across Europe.  A recent report by the UK Commission for Racial Equality found evidence of “endemic institutionalized racism” in the British police.  In Spain, information concerning police activity recorded by Amnesty International “suggests the existence of a disturbing pattern of ‘racial profiling,’ whereby persons are stopped and searched on the basis of their race or ethnic origin.”
 

Ethnic profiling is a particular form of statistical discrimination.  That is, ethnic profiling is a short-hand screening method by law enforcement personnel responding to the absence of complete information about any particular individual, whereby “statistical generalizations are made about a group of people based on their race.”
 Thus, people from the Middle East are considered more prone to commit terrorist acts than others. The statistical generalizations employed by law enforcement are commonly secret (they have data but do not make it public) or implicit and highly subjective (they do not have any data, but base generalizations on broad stereotypes). 

While it is hard to provide irrefutable evidence of ethnic profiling practices by European police in the absence of race disaggregated data on police stop and search practices, studies that have examined discrimination in the criminal justice system have found pervasive problems.
  Concerns about ethnic profiling by police have been raised by the European Commission against Racism and Intolerance (ECRI)  in regard to Austria, Romania, Spain, Switzerland, Ukraine, and the UK.  

In the wake of the terrorist attacks in the US in 2001 and in Spain in 2003, there is evidence of a significant increase in profiling of Muslim and Asian populations.   In the UK, recent Home Office data demonstrates a 300 percent increase in stops and searches of people from Asian backgrounds.  On 9 July 2004, the Greek Helsinki Monitor issued a press release denouncing the “officially-stated racial profiling practice by Hellenic Police of Muslim migrants, amidst repeated allegations of their harassment.”  The project seeks to make explicit and prevent these existing and widespread practices.  

Absence of data to measure or remedy profiling

The lack of data on discriminatory policing practices in the EU is a serious problem and an impediment to a more serious and sustained effort to remedy discriminatory policing.  The availability of reliable data about the actual practices of various actors in the criminal justice system is a prerequisite to effectively combating racial discrimination in the administration of justice. Without reliable race- and ethnic-coded data, it is difficult to prove many allegations of discrimination.  

In the US and the UK the issue of racial profiling has acquired public prominence in recent years.  Research efforts and new legal standards requiring that police gather data on ethnic profiling in traffic and pedestrian stops and searches have generated powerful evidence of profiling practices and spurred the development of an array of remedial measures.  However, the UK is the only European country with such a system in place at this time.   

US studies of racial profiling typically use some mix of the following:  census data which includes race criteria; observational surveys of driver or pedestrian populations in a certain area; assessments of traffic violating behavior; other race disaggregated data on offending rates for different crimes for different population groups; citizen surveys; and internal departmental comparison (between officers or between units).  In general, some mix of the above is recommended.  

Many European countries abide by strict interpretations of data protection laws which they view as precluding any gathering of data on race and ethnicity and very little of the information used in the UK and US is generally available in Europe.  (The project’s preliminary research will have to identify the gaps more precisely.)  In France, for example, any ethnic monitoring is forbidden and illegal, as it is considered – for historical and other reasons – as a discriminatory practice.  Many countries, including Spain, do not include race data in their censuses.  It is likely that the project will have to extrapolate from a combination of data sets that are available and/or conduct some independent research in order to generate a reliable and adequate denominator population for the analysis of the profiling data.  

Despite strict interpretations of data protection in Europe, in the wake of the 2000 EU Race Directive’s explicit authorization of the gathering of statistical information necessary to prove discrimination, numerous research projects are examining the collection of racial and ethnic data in Europe.  A number of projects are currently funded by the EU under the Community Action Program to Combat Discrimination which aims to promote measures to combat discrimination, including developing comparable statistical work on the scale of discrimination in Europe.  One program sub-area is titled “Developing the Case for collecting data on discrimination at European and national level” and another is “Developing monitoring and assessment tools.”  These projects indicate the awareness and increasing acceptance of the need for statistical data on race if the problems of discrimination are to be proven and addressed in public policy.  However, wile there may be some useful expertise in these programs, none of the projects we have identified deal directly with policing.  

Obstacles to data generation

While efforts to gather statistical data on race are increasing, long standing challenges and sensitivities remain that the project will need to address.  These include the minority communities and civil society concerns about the potential for abuse of such data, the lack of legal clarity in relevant statutes, and police concerns about negative results and criticisms that might result from gathering data demonstrating profiling.   

Many civil society groups have done limited work in the area due both to the lack of data and the sensitivities of minority populations and representatives who oppose gathering even anonymous statistical race data for fear that it will be misused.  The abuse of race data can be a particular problem in the field of criminal justice, particularly where “crime statistics are brandished to justify exclusion and discrimination.”
  For example, police reports that a certain percentage of crimes are committed by members of an ethnic minority may reinforce negative stereotypes. In other cases, race or ethnicity statistics are used to support the targeting of law enforcement measures in discriminatory ways.
   The effort to document ethnic profiling practices through the use of racial and ethnic data is aimed at making explicit or transparent these secret or implicit statistical generalizations which law enforcement is already making.  Minority population’s fears that the data generated may be misused should beat least somewhat  assuaged by the fact that the proposal is to document – and deter – already existing abuse.  

Despite concerns about abuse, racial and ethnic data appropriately used and managed need not pose a danger to individual freedom.  Proving discrimination generally requires collective and anonymous data capable of establishing patterns and practices, rather than the individualized, identifiable information safeguarded by most data protection norms. Thus, the Council of the European Union Directive on the Protection of Individuals with Regard to the Processing of Personal Data and on the Free Movement of Such Data expressly exempts from its application anonymous statistical information of the kind needed to document and prove racial discrimination. According to the paragraph 26 of the Directive, “the principles of protection must apply to any information concerning an identified or identifiable person …. [T]he principles of protection shall not apply to data rendered anonymous in such a way that the data subject is no longer identifiable.” The Council of Europe’s 1981 Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data is in accord. However, the data directive does not apply to criminal justice—beyond reportedly allowing for the collection of data necessary for crime prevention—and there is thus no harmonization of rules at the European level many of which still provide for stricter protections.

The definition of indirect discrimination contained in the European Union Race Directive also implies a need for race-coded data.
  Indeed, the Race Directive explicitly permits the use of statistical evidence to prove indirect discrimination, and provides for the collection of data which is necessary for the prevention of crime.
  However, at this time, there are different views as to whether the Race Directive covers criminal justice matters.  While the prevalent interpretation is that criminal law enforcement is not covered by the Race Directive, others argue that the scope of the Race Directive is subject to interpretation in relation to its application to criminal justice issues and that it is therefore up to the courts and tribunals to interpret whether the directive applies to the enforcement powers of the police. This will depend on the interpretation of the concept of “social advantages” and on the notion of the police as a “service”. 

In addition to confronting the lack of legal clarity and the challenge of overcoming minority groups’ concerns about data gathering, the project will have to confront police misgivings and reluctance to document their profiling practices.  The Bulgarian police have already responded negatively to an initial inquiry about their potential interest in conducting such an initiative, stating that their policy is one of racial neutrality and that to document race would violate this policy.  In reality, a serious policy of strict neutrality would create data generating mechanisms to monitor and analyze patterns of non-compliance and build appropriate policy responses, through training, assignments, disciplinary measures and so on to correct any non-compliance.  Nonetheless, this attitude reinforces the need to make the positive case for police cooperation, emphasizing that the project proposes to build partnerships and support the development of remedial policies that can clearly demonstrate that the police not only recognize and are honest about the problem, but are also taking serious steps to address it.  The project must also consider whether data gathering would be linked to disciplinary measures.  In many police where data gathering has taken place, it has not been linked to disciplinary action, precisely to prevent officer resistance or “disengagement” – i.e. the provocation of officer passivity and reluctance to make stops for fear of getting into trouble, bringing increased validity to the argument that data gathering has the potential to diminish police effectiveness. 

Remedies for profiling

In addition to building data on ethnic profiling, the project will also build on the opinions of experts as to emerging best practice in the field as regards the development of remedies for discriminatory policing.  First, experts insist that good practice requires involvement of the affected communities in a dialogue to identify problems, agree on solutions, be informed of (and possibly monitor) the process and support the implementation of remedies where appropriate.  This improves problem identification and addresses perceptions that might otherwise be missed; it also helps to build trust and greater awareness and public profile for the process.  Experts also urge that academic partnerships should be engaged in order to support the data analysis, which is often quite complex.  That said, they also caution that data analysis should not be entirely outsourced as the police department needs to develop internal capacity to continue such data gathering over the long term.  

In terms of remedies, there is a broad range of possibilities, and the project will undertake some further examination of the most promising experiences.  US Professor David Harris also suggests enacting explicit departmental policies limiting high discretion stops, creating clear standards on use of force, insisting on courteous officer behavior, changing incentive structures and creating a community task force to look at the entire issue and garner support for the effort to address the problem.  UK Professor Lee Bridges recommends that the project ask the police to be explicit about their policies for policing minority communities and then assess their actions against those standards afterwards.  Other commonly applied remedies – in addition to the long-term need to increase minority representation in the police and in upper echelons of the police in particular – include the creation or strengthening of external complaint mechanisms (civilian review) and/or internal disciplinary mechanisms; creating early warning systems, using the stop data; using video recording of stops and interviews; sensitivity training for police; measures to address use of force; and community-oriented initiatives such as creating community outreach and/or community policing programs.  In some cases community-oriented initiatives create minority contact groups where an officer is assigned as a point-person with committee or group representing a certain ethnic group in a neighborhood and meets regularly, and also informs them of any incidents, etc.   

· Objectives : 
The project aims to work with civil society and official (police) partners in selected countries to:

a) Research national law and practice on data collection and data protection focusing on the collection of data on race and ethnicity and law enforcement, review law enforcement practices on police data gathering and management, with a view to proposing legislative reforms and/or changes in practices by police and security forces;  

b) Develop and pilot a data gathering system to document ethnic profiling practices; 

c) Identify remedies to racist practices within the police and in police-community relations;  

d) Demonstrate that the documentation of ethnic profiling may be undertaken without violation of EU standards on data protection;

e) Make the case for the need and value of gathering data on police stops and searches in order to identify where and how profiling is taking place and remedy this practice; 

f) Build the case for inclusion of policing practices as a state service provision, and thus an area where the state has an obligation to collect data under the provisions of the EU Race Directive.

· Activities:  
Activities will combine consultative meetings with research, development and implementation of a data collection system, and advocacy for expansion of good practices in data collection and non-discriminatory policing.  The following section provides a detailed timetable for these activities: 

a) Preparatory research in three areas: (a) a legal analysis of the current state of data protection laws (to be completed by a project consultant working in coordination with country experts); (b) laws governing police practices in each country and information on current police data gathering practices (national partners); (c) an overview of existing documentation on ethnic profiling in the EU and review of models of data gathering systems (law student research proposal).

b) 1st consultative / project preparation meeting – this meeting should consider the following:

· EU standards on race data gathering and protection

· Current national law and practice in terms of data gathering and protection – What legal changes might be required?  What data currently exists and what will the project need to generate through research in order to develop an adequate population denominator for stringent benchmarking of the profiling data? 

· The problems in each country regarding ethnic profiling and implications for the development of a data system.  For example, at what level do we want to develop information?  It seems most probable that the project will focus on external benchmarking that assesses an entire department’s practice.  However, alternatives include internal benchmarking that compares one officer’s behavior against another, or unit to unit comparisons.  There are also many issues in the design of the form to capture data – how to establish race identification, for example; what data and how much detail to include in order to generate the most useful information without placing an undue burden on the police? 

· Remedies for the above highlighted-problems.  

· The meeting should conclude with an agreement on the framing principles and priorities for design of the data collection system. 
c) Implementation of the data collection by police, and complementary research required to build the necessary benchmark comparison population.  This should be undertaken in conjunction, if possible, with the convening of a structure for dialogue with the affected communities, and discussion of potential remedies.  At the end of the process a public report should be issued, including proposals for remedies being taken and being proposed by the police. 

d) Regional project meeting for comparative review of country findings and advocacy at the EU level.  

e) Advocacy for any identified legal changes that may be necessary at the national level (this may also need to take place during earlier phases of project activities) and advocacy before the EU. 

· Detailed Timetable:  [Timetable including when activities will be carried out and project phases.] 
September 2004
Contract consultant to develop framework guidelines on data gathering and protection as it pertains to law enforcement.  Finalize partner research brief. 

Oct.-Dec. 2004 
Legal research and preparatory country research conducted by partner organizations in 5 or 6 countries. 

January 2005 

Project planning meeting (in Catalunya?).

February 2005 
Project initiation – data system design

March 2005 

Data system application  (period to be established, possibly 6 months) 

October 2005

Data analysis

November 2005
National reports, seminars and advocacy in partner countries

Jan. – June 2006 
Overview report, regional meeting and advocacy process around results at EU level, ongoing national advocacy

· Benchmarks:  
· Acceptance of importance of data gathering on police profiling practices by key stakeholders including: minority organizations, police and government officials.

· Collaboration by key stakeholders in project process.

· Acceptance of results and analysis by key stakeholders. 

· Impact on policing practices as measured by: (a) continued data gathering by police and incorporation of findings into management and disciplinary processes; (b) reduction in incidents of police profiling as measured; (c) perception of improved policing among minority communities; (d) improved relations between police and affected communities as indicated by cooperation, level of dialogue and other initiatives addressing security issues pertaining to these communities.    

· Issues/Risks:  

Police will refuse to collaborate in piloting data gathering.  Already as noted, the Bulgarian police have stated their lack of interest.  If this proves the case with the police across the board, the project will have to recalibrate and undertake research on profiling practices, and on the data gathering standards as well as impacts of data gathering on ethnic profiling in those countries where it currently takes place and focus on making the case for such undertakings.  

The generation of a solid benchmark comparison population presents challenges in any setting and these will be significantly magnified in European settings lacking in race disaggregated statistics.  The project may have to undertake significant independent research and it is possible that this could be costly and difficult (note the budget allowance for this is a fairly abstract number).   A solid benchmark must be developed or we risk confronting questioning of the validity of the findings and reducing the impact of the data in persuading police and governments to adopt corrective policies. 

It may be hard to get minority groups to take part in the process.  Many of these organizations have a long-standing resistance to gathering race data due to experiences of the abusive use of such information.  The project will need to bring groups in from the start and persuade them of the value of this exercise.  Furthermore, relations with the police may be so poor that building trust and cooperation cannot be achieved through the course of the project.  This may limit remedies that can be undertaken in those communities, but should not limit internal departmental remedies that may be undertaken in the police. 

Possibilities for advocacy at the EU level may prove to be very limited.   In this case, advocacy initiative would focus at the national level and regional work would focus on awareness raising and sharing of best practices. 

� Amnesty International, Spain: Crisis of Identity, Race-Related Torture and Ill-Treatment by State Agents (2002) � HYPERLINK http://web.amnesty.org/library/Index/ENGEUR410012002?open&of=ENG-ESP ��http://web.amnesty.org/library/Index/ENGEUR410012002?open&of=ENG-ESP� (accessed July 26, 2004). 


� Rebecca Blank, MARLYN Dabady and Constance Citro (eds)  Measuring Racial Discrimination, National Research Council, The National Academies Press, Washington DC, DATE? p. 187.


� The Hungarian Helsinki Committee’s recent study found persuasive evidence of profiling by Hungarian police.  “The practice of racial profiling, presently applied t the police” by Lilla Faskas, Gabor Kezdi, Sandor Loss and Zsolt Zadori, unpublished monograph, Hungarian Helsinki Committee.  The Committee is now taking complaint of racial profiling relating to an ID check through the police complaints procedure. The case is presently on appeal and judicial action is also possible.  Promisingly, the police unit in charge of stop and searches and ID checks in Budapest has expressed its interest in being trained on the issue. 


� Zerrougui, supra note 2, para. 44. See, e.g., Associated Press, “Gypsies march to protest racism,” March 23, 2000 (“In the last five days, police have raided Bucharest’s seediest areas, in a crackdown on violent crime. Of 2,000 people arrested, police have said, most of them were Roma”). 


� In 2000 in Germany, it was reported that Sinti and Roma minorities were “being specially registered in the databases and records of the Bavarian police as Roman/Sinti type, gypsy type or the old Nazi term Landfahrer (vagrant)… without reason or legal basis by their personal details and even the number plates of their cars and further data. The police justify this storage as supposedly … preventive crime combat and explain that Sinti and Roma could be a public danger.” Report of the UN Special Rapporteur on Racism and Racial Discrimination (2000), E/CN.4/2000/16, 10 February 2000, para. 37.


� The EU has yet to adopt legislation to harmonize criminal law in relation to racism and xenophobia. A Council Framework Decision to combat Racism and Xenophobia was put forward by the European Commission in December 2001.  Discussions are now stalled, in part because the Italian government has introduced a general reservation to the Framework Decision, despite the fact that it has been heavily watered down since the original Commission proposal.  EU members states appear to be reluctant to harmonize criminal law, and successive  EU presidencies have failed even to include it on the Council agenda. 


� See EU Race Directive, Art. 2(2)(b) (indirect discrimination occurs “where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary”). 


� Under Article 13 of the Race Directive, laws in the EU were to be harmonized by 2003.  Some countries, including Greece, have failed to meet this deadline and are facing pressure to remedy the situation.
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